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met, while they are engaged in any of
the customary operations of the estab-
lishment which is commonly recog-
nized as a country elevator. Included
among such employees are those who
are engaged in selling the elevator’s
goods or services, keeping its books, re-
ceiving, handling, and loading out
grain, grinding and mixing feed or
treating seed for farmers, performing
ordinary maintenance and repair of the
premises and equipment or engaging in
any other work of the establishment
which is commonly recognized as part
of its operations as a country elevator.
An employee employed by such an ele-
vator is not restricted to performing
his work inside the establishment. He
may also engage in his exempt duties
away from the elevator. For example, a
salesman who visits farmers on their
farms to discuss the storage of their
grain in the elevator is performing ex-
empt work while on such visits. It is
sufficient that an employee employed
by an elevator is, while working away
from the establishment, doing the ex-
empt work of the elevator. If the estab-
lishment is engaged only in activities
commonly recognized as those of a
country elevator and none of its em-
ployees engaged in any other activi-
ties, all the employees employed by the
country elevator will come within the
exemption if no more than five employ-
ees are employed in the establishment
in such operations and if the ‘‘area of
production’” requirement is met.

§780.719 Employees not employed “by”
the elevator establishment.

Since the exemption depends on em-
ployment ‘“‘by’’ an establishment quali-
fied for exemption rather than simply
the work of the employee, employees
who are not employed by the country
elevator are not exempt. This is so
even though they work in the estab-
lishment and engage in duties which
are part of the services which are com-
monly recognized as those of a country
elevator. Since they are not employed
by the elevator, employees of inde-
pendent contractors, farmers and oth-
ers who work in or for the elevator are
not exempt under section 13(b)(14) sim-
ply because they work in or for the ele-
vator (see Walling v. Friend, 156 F. 2d
429; Mitchell v. Kroger, 248 F. 2d 935;
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Durkin v. Joyce Agency, 110 F. Supp. 918,
affirmed sub. nom. Mitchell v. Joyce
Agency, 348 U.S. 945). Thus an employee
of an independent contractor who
works inside the elevator in drying
grain for the elevator is not exempt
under this section.

EMPLOYMENT ‘“WITHIN THE AREA OF
PRODUCTION"’

§780.720 “Area of production” require-
ment of exemption.

(a) In addition to the requirements
for exemption previously discussed,
section 13(b)(14) requires that the em-
ployee employed by an establishment
commonly recognized as a country ele-
vator be ‘‘employed within the area of
production (as defined by the Sec-
retary).” Regulations defining employ-
ment within the ‘“‘area of production”
for purposes of section 13(b)(14) are con-
tained in part 536 of this chapter. All
the requirements of the applicable reg-
ulations must be met in order for the
exemption to apply.

(b) Under the regulations, an em-
ployee is considered to be employed
within ‘“‘the area of production’ within
the meaning of section 13(b)(14) if the
country elevator establishment by
which he is employed is located in the
“‘open country or a rural community,”’
as defined in the regulations, and re-
ceives 95 percent or more of the agri-
cultural commodities handled through
its elevator services from normal rural
sources of supply within specified dis-
tances from the country elevator. A
definition of ‘‘area of production’ in
terms of such criteria has been upheld
by the U.S. Supreme Court in Mitchell
v. Budd, 350 U.S. 473. Reference should
be made to part 536 of this chapter for
the precise requirements of the defini-
tion.

(c) However, it 1is appropriate to
point out here that nothing in the defi-
nition places limits on the distance
from which commodities come to the
elevator for purposes other than the
storage of marketing of farm products.
The commodities, 95 percent of which
are required by definition to come from
specified distances, are those
agriculural commodities received by
the elevator with respect to which it
performs the primary concentration,
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storage, and marketing functions of a
country elevator as previously ex-
plained (see §780.708). This is consistent
with the emphasis given, in the legisla-
tive history, to the country elevator’s
function of marketing farm products,
mostly grain, for farmers (see 107 Cong.
Rec. (daily ed.) p. 5883). Commodities
brought or shipped to a country eleva-
tor establishment not for storage or for
market but in connection with its sec-
ondary, incidental, or side-line func-
tions of selling products and services
used in the operation of a farm (see
§780.610) are not required to be counted
in determining whether 95 percent of
the agricultural commodities handled
come from rural sources of supply
within the specified distances.

WORKWEEK APPLICATION OF EXEMPTION

§780.721 Employment in the par-
ticular workweek as test of exemp-
tion.

The period for determining whether
the ‘‘area of production’ requirement
of section 13(b)(14) is met is prescribed
in the regulations in part 536 of this
chapter. Whether or not an establish-
ment is one commonly recognized as a
country elevator must be tested by
general functions and attributes over a
representative period of time, as pre-
viously explained, and requires reex-
amination for exemption purposes only
if these change. But insofar as the ex-
emption depends for its application on
the employment of employees, it ap-
plies on a workweek basis. An em-
ployee employed by the establishment
is not exempt in any workweek when
more than five employees ‘‘are em-
ployed in the establishment in such op-
erations,” as previously explained (see
§§780.712 through 780.715). Nor is any
employee within the exemption in a
workweek when he is not employed
“by”’ the establishment within the
meaning of section 13(b)(14) (see
§§780.716 through 780.719). This is in ac-
cordance with the general rule that the
unit of time to be used in determining
the application of the Act and its ex-
emptions to an employee is the work-
week. (See Overnight Motor Transpor-
tation Co. v. Missel, 316 U.S. Mitchell v.
Hunt, 263 F. 2d 913; McComb v. Puerto
Rico Tobacco Marketing Co-op. Ass'n, 80
F. Supp. 953, affirmed 181 F. 2d 697.) A

§780.724

workweek is a fixed and regularly re-
curring interval of seven consecutive
24-hour periods. It may begin at any
hour of any day set by the employer
and need not coincide with the cal-
endar week. Once the workweek has
been set it commences each succeeding
week on the same day and at the same
hour. Changing the workweek for the
purpose of escaping the requirements
of the Act is not permitted.

§780.722 Exempt workweeks.

An employee performing work for an
establishment commonly recognized as
a country elevator is exempt under sec-
tion 13(b)(14) in any workweek when he
is, for the entire workweek, employed
“by’’ such establishment, if no more
than five employees are ‘‘employed in
the establishment in such operations’,
and if the ‘‘area of production’ require-
ment is met.

§780.723 Exempt and nonexempt em-
ployment.

Under section 13(b)(14), where an em-
ployee, for part of his workweek, is em-
ployed by’ an ‘‘exempt’’ establish-
ment (one commonly recognized as a
country elevator which has five em-
ployees or less employed in the estab-
lishment in such operations in that
workweek) and the employee is, in his
employment by the establishment, em-
ployed ‘“within the area of production”
as defined by the regulations, but in
the remainder of the workweek is em-
ployed by his employer in an establish-
ment or in activities not within this or
another exemption provided by the
Act, in the course of which he performs
any work to which the Act applies, the
employee is, not exempt for any part of
that workweek (see Mitchell v. Hunt,
263 F. 2d 913; Waialua v. Maneja, 77 F.
Supp. 480; Walling v. Peacock Corp., 58
F. Supp. 880; McComb v. Puerto Rico To-
bacco Marketing Co-op. Ass’n, 181 F. 2d
697).

§780.724 Work exempt under another
section of the Act.

Where an employee’s employment
during part of his workweek would
qualify for exemption under section
13(b)(14) if it continued throughout the
workweek, and the remainder of his
workweek 1is spent in employment
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